UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________ X
UNITED STATES OF AMERICA,
* Plaintiff, | Civil Action
| No. CV-04-2912
- against - : B
, A ‘  (Wexler, J.) _
‘MARTIN AIN, , (Tomlinson, M.J.)
: Defendant.

e i..ll.X
MARTIN AIN,

Third-Party Plaintiff,

~ -against-
YELLOWSTONE INDUSTRIES INC.,
S , Third-Party Defendant.
e "','""',"'"'T"—' """"""" X
* STIPULATION AND ORDER

‘WHEREASV,'Pl'evli‘n't‘iff United Stétes of Ameriéa; on béhélf of the‘ﬁnitéd States
. Enxjﬁrdnrhéjntal Protectionv Agency."(“EPA”), filed a cbmplaint in this action on July 12, |
2004 allegin‘g that De_fendaﬁ’_[ Mariin A;in violated the impl'ementingl regu’léﬁons f(')f the
o | 'nge Dfinkinngatef Acf, 42US.C. ‘§ '300h_, et 3qu. (“SDWA™) and -\./iolatéd fhe )
| i‘mp'l‘cm.enting régulatipns of tl.;e{ S_Ql'i_ci Waste Dis‘pdSalr Act, as  aﬁlended By the Resoﬁrcé

-~ Conservation and Recovery Act and the Hazardous and Solid Waste Afnendments of




| 1984, :42 USC § 6901, et seq. '(?‘RCRA”) in connection \?’ith propérty located at 257/259 |

| _ _Main. Street, Hempstead, New York. - | |
WHEREAS, the Complaiht against D'efe‘n‘d’ant‘ alleges that injection into

_unauihdrized wells occurred at 257/259 'Maiin Streét, Hempétéad, New York (the
~ “Facility”) ata time at whiéh Défeﬁdaﬁt was fhe property owner. The Complaint also
alieges that the ivnjectiOn‘allowed the mOvefﬁenf of éontémihént-s into uﬁderground |
- sources of arinking water, and the presencé of those coﬂtaminén_ts may have caused a
violation of a primary d.rinking‘v water regulation. The Defenda'nt r‘etainéd’ the services of
S ‘Yellowston‘e Industries, Inc. for éioguré of fhe Av\lze»l’l‘s, Iocéted at thAe‘ Facility. The
C_orhplaint alleges that the well closure was not ;:omplete’d, bﬁt that soil’sl and sludges were |
remove‘djfr-_om‘the wells a'ﬁd placed iﬁto drums. The Complaint élleg_.evs that Defendant
failed to -ma'ke a hazardous §va$te détérfnination' as to the sovlidA waste within those drﬁms,

as requiréd_ by 6 N.Y.CR.R. § 372.2 f(a)(?..). Moréovér’, the Complaint alleges that 

| '.»Defehdant féile;d to 'prqpe'vkrl"y respond to RCRA S:e(_:tiér; 3007 information réquest letters

' régardin;g,"inter «al"ié; the éo'nténté and disposal“of those drums
Yy WHEREAS, Defén_dan-t filed _avthi-rd-party élaiﬁl against his former éontfact‘or
Y¢110Wstoﬁe I_ndustriésincﬁ; third—pal’ty defendant YélloWétone Industries Inc. is.not a

party to this Stipulatiqn;




WHEREAS, after filing- the Complaint, Defendant voluntarily cleaned up the wells
located on the Facility _to't‘he siﬁisfadion of the United S_teites, arici no,-injunctive relief in
»this action appéars to be riécéssary at this time.

WHEREAS, Defendant does not édmit any liability to the United Siateé’ arising out
of the tranSa_ctions or ocecurrences alleged in the Coinplaint. .

WHEREAS, ihe SDWA and its implementing regulations imposés li‘ability upon an
owner for its.tenants’ a@tivitieé. 1 | | | |

WHEREAS, the Uniied States anci the Defendant (the “Parties™) agree'tha't
: »s'e.ttlement of th.é United States’ claims agairist Defendant, Without furtiier litigation, is in
' the publié interest. |

A WHI;REASS the Par-tieis fi-irthevrvagree:that the Ci)urt’s appr(ivai ‘of this Stijiulzition

and Order (“-S_tipuidti_on”) is an appropriate means of resolving the claims in this’a__cti‘on. '

:Now THEREFORE, without adjudication or admission of any issue of faét or. l‘a’.w,,»
vig:'xcep't'as provided;in Paragraph l,vibelow, a_n_d' with the consent of the Parties, IT Is
" HEREBY ADJUDGED, ORDERED AND DECREED as follows:

1. vThis Court has jurisdiction over the paities to, and subjéét matter of, .this
| a;itioh pursuant to 28 U.S.Cj.i§§ 1331, 1345, and 1355, Section i4z3ib) of the SDWA, 12
usc. § 300n-2(5), Sec_tii;h 3008 of RCRA, 42 US.C. § 6928, Venue lics in this Diis.tri_ct.

. pursuant 'tOASectiofn-‘i42‘3(b) of the SDWA, 42 U.S.C. §300h-2(b); Section 3008 of



RCRA, 42 U.S.._C. § 6928; and 28 U.S.C. §§ .1391 (a) arld 1395(a), because Defendant
resides in this judrcial district and the violations allegeu in the Complaint are alleged to
have occurred in this judicial district. Notice of thecommencement of this action has
| been giverl to the Stare of New York as required by Sectiorl 3008(a)(2) of 'RCRA, 42
U.S.C. § 6928(a)(2)f Defendant waives any and all objecfions it may lrave to the Court’s
jurisdiction and, for p_urposes of this Stipulation, submits to thé Court’s_ jurisdiction.
‘2.'.‘ Defenclan't-shall. -wirhin 30 days of thev date this Sti‘pulation is approved and
’ entered by rhe Court, pay to the United States a civil penalty in the amount of $80 000.

3. The payment shall be made by FedW1re Electrome Funds Transfer (“EFT”)

. in accordance with current electromc funds transfer procedures referencmg DOJ File No.

| .90 5-1-1 07662 and USAO Frle No. 2002v00117 The payment shall be made in
:accordance with rnstructrons provrded to Defendant \by the Financial thlgatlon Unit of
| ~the U.S. _AttOrney’s Office for the District of Eastern Distri'ct of New Yo_rk.' Within five |
A vbusiness uays of paymerlt, Defendanrs__shall provide wri'ttie‘n..no.tice of payment _a'n(»iﬁra copy
‘. " of any .trans‘m-itﬁtal doeumentatiorr to ‘DOJ , _E_P’A,; and the'USAO for the District of Eastern B
Dlstrrct of New York at the ’addresses below.
To VDOJ : | o Chief, .Euv_iroﬁmerrtaiEnforc_ement.S’eetio_nf

Environment and Natural Resources Division
- U.S. Department of Justice. .

( -

* Box 7611 Ben Franklin Statlon o
‘Washingten, D.C. 20044-7611




Re: DOJ No. 90-5-1-1-07662
 ToUSAO: | Denise McGinn
Assistant U.S. Attorney
U.S. Attorney’s Office
Eastern District of New York
610 Federal Plaza _
Central Islip, New York 11722
Re: USAO No. 2002v00117
ToEPA:  Timothy Murphy
. Assistant Regional Counsel
- U.S. Environmental Protection Agency, Region 2 R
Office of Regional Counsel, Water & General Law Branch .
290 Broadway
New York, New York 10007
4. If the civil penalty,x.s not fully pald when due, Defendant shall pay a -
. vs‘ti"pulatevd penalty of $1,000 per.day for each day tﬁat the _payme_nt'.is delayed beyond the
* due date. Fufther, Dcfenda’nt'shall pay interest on the overdue amount, from the original -
due date to the date of payment, at the Statutory' judgment rate in accordance with.
. 28US.C. § 1961. Further, Defendant shall be liéblc for attorneys’ fees and costs
| i’fxcu'r,r'ed'byf the United States to cOllect-*ariy'amouht due under this Stipulation. |
5. - All payments 'r_équired-by this Stipulation are penalties »within‘ the m‘éa_nin-g’ '
of Section 1.6'2(f-')"of the Internal Revenue Code-,'26 U,S,C.’§ 162(f),;and are not atax
'deductible éXpenditure for purposes of federal law.

6. The payment by Defendant under this"Stipu»l'étiOQ,s'hall constitute full |

 settlement and 's,ati's'faCtion of the claims asserted by the'Uni:t-éd St-éites in the




.above-captloned action pursuant to Section 1423(b) of the SDWA 42 U.s. C § 300h-
| 2(b), and Section 3008 of RCRA 42 U.S.C. § 6928, as a]leged in the Complaint.
| 7. The Umted States reserVes, and this Stipulation 1§~W1th0ut pI‘eJUdICC to, all
A'rights. agéinét Defendailt with.r_espéct io V.all o’iiiermatters‘ not asserted by the Unitéd; States
in"the Complaint, iiii:lildiiig, but not limited to, ény Criminal- liability
- 8. This Stipulation shall be lodged with the Court for a period of not less than

N -30 days for pubhc notice and comment in accordance with 28 C. F R -§ 50. 7 The United.
| States reserves the iight to Wlthdraw or withhold its Qoiisent if the comments regarding
ﬂie Stipulation_ disclosé facts or considerations indicating that the S‘tip_ul_atiori is inéppro-. _
'-'priaie, im;iroper, or inadequate. |

R 9. This Stiplilation» will terminate when ltlievDefendant has paid the civil‘
' péna-lty and aixy stiplilated penaltiés and in’teres‘i réquiréd_ i)y this Stipulation.
| - 10. | Eai:h ;iarty shall b¢ar its own césts and.atto'm'e'yi‘.’ fees in‘thié meitter, eigcept
o as provided in paragiaph-4, above.
o 11. Tlié lindéréigned- répresent,ativ¢ of Dé‘f‘eniia,n‘t‘and.tire :,véi‘ssistanti Atiornéy :
: i[}enéraicif t}ie Eiivirqnmeiit and Nétliral Resources Division or his orvh.er _desi'gﬁee_ é‘ach ,
« _éértify that iie‘. or she is fuily éuthorizedi to e_ntér‘into' the .térms:..and citiilditions‘ of this
.Stipulaition‘ aric'i to exeéixt’e.ahd Iégz_illy'r bind Deféndaiit and 'tiié United Staiés, respéc-ti-izely;_ |

i_.O it.



SO ORDERED this __dayof 2007

THE HONORABLE LEONARD D WEXLE‘R
United States District Judge o
Eastern District of New York

~ FOR PLAINTIF'F UNITED STATES OF AMERICA:

Dated: Central Islip, N.Y. ’ ' ROSLYNN R. MAUSKOPF
. - United States Attorney
Eastern District of New York
610 Federal Plaza, S5th Floor
Central Islip, New York 11722

. By: -

DENISE MCGINN _
Assistant United States Attorney
(631) 715-7871



. Dated: New York, N.Y. . .
= ~ERIC SCHAAF
~ Regional Counsel, Region 2
- US. Environmental Protection
Agency

. Dated: New York, N.Y. |

- TIMOTHY C. MURPHY
Assistant Regional Counsel, Region 2
U.S. Environmental Protectlon e
. Agency

’ -THE UNDERSIGNED PARTY enters into this Stlpulatlon in the matter of Umted States of
o Amenca v. Am C1V11 Action No. CV- 04-2912 {(EDNY. ) . :

FOR DEFENDANT

Dated: December 2()06' | -
: * MARTIN AIN

NOTARY PUBLIC

- Dated December 2006

' FRANK GRAZIADEI ESQ
130 Water Street L

- New York, New York 10005
Attorney for defendant Martin Ain



